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— Korupcia v medzinarodnej investi¢nej arbitraZi
— Bremeno tvrdenia a dékazné bremeno
— Vystrazné signaly naznacujuce moznost korupcie (“Red flags”)

— Zavery
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Korupcia v medzinarodnej investi¢nej arbitrazi

I — Wena Hotels Ltd v Arab Republic of Egypt (2000)

I — World Duty Free Company Ltd v Republic of Kenya (2006)*

I — Siemens AG v Argentine Republic (2007, 2009)

— Azpetrol International Holdings BV v Republic of Azerbaijan (2009)

— Metal-Tech Ltd v Republic of Uzbekistan (2013)*

— Niko Resources v People's Republic of Bangladesh, BAPEX a Petrobangla (2014)

*Rozhodcovsky tribunal zamietol Zalobu / prislugnost pre tvrdenia o korupcii
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Terminologia

bremeno tvrdenia urcuje, kto ma v spore povinnost’ preukazovania a
aké skutoCnosti musi preukazat’, zatial’ co dokazné bremeno urcuje
mnozstvo dokazov, ktoré je potrebné na preukazanie Ci jednotlivej

skutoCnosti alebo tvrdenia v celom rozsahu

Rompetrol Group N.V. v. Romania, ICSID Case No. ARB/06/3, rozhodnutie
zo 6 maja 2013, § 178
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Bremeno tvrdenia

Kto musi preukazat korupciu?

Méze dbjst k presunu bremena
tvrdenia?
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Dokazné bremeno

AAPL v. Sri Lanka (1990) Prima facie dokaz

EDF v. Romania (2009)
Jasny a presvedcivy dékaz
Siag v. Egypt (2009)

Rompetrol v. Romania (2013) Princip prevazujucej pravdepodobnosti

Metal-Tech v. Uzbekistan (2013) Nebolo Specifikované
(pouzitie nepriamych dékazov a vyvodenie
nepriaznivych zaverov)
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Vystrazné signaly naznacujuce moznost’ korupcie

Kraéové vystrazné signaly podla Lorda Woolfa (“Key Red Flags™):

— Nedostatok skusenosti poradcu v danom odvetvi;
— Poradca ma sidlo za hranicami jurisdikcie, kde sa O

nachadza zakaznik / projekt;

— Poradca nepodnika v jurisdikcii, kde sa nachadza
zakaznik / projekt;

— Poradca Ziada urgentné platby alebo neobvykle
vysoké provizie;

— Platby v hotovosti alebo platby na bankovy ucet /
subjekt v tretej krajine;

— Nedostatoéné bona fide dovody na zachovanie
poradcu.
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Zavery

1. Je mozné, Ze rozhodcovskeé tribunaly v prvom rade dospeju k zaveru o skutkovej
podstate a az potom vyberu primerané dékazné bremeno?

2. Rozhodcovsky tribunal by mal upozornit’ strany, aké dékazné bremeno mieni v danom
konani aplikovat.

3. Rozhodcovské tribunaly by mali pristupovat k dokazovaniu flexibilne a nemali by sa
obavat nalezu korupcie na zaklade nepriamych dékazov a vyvodeni nepriaznivych
Zaverov.
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Otazky?

These are presentation slides only. The information within these slides does not
constitute definitive advice and should not be used as the basis for giving definitive
advice without checking the primary sources.

Allen & Overy means Allen & Overy LLP and/or its affiliated undertakings. The term
partner is used to refer to a member of Allen & Overy LLP or an employee or consultant
with equivalent standing and qualifications or an individual with equivalent status in one
of Allen & Overy LLP’s affiliated undertakings.




